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Presenter
Presentation Notes
This block of instruction provides an introduction to Domestic Operations, also known as DOMOPS.  You may have also heard the term DSCA, or Defense Support of Civil Authorities.  I will use these terms interchangeably throughout this block of instruction.  
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Presentation Notes
Here is our roadmap for this class.  As an introductory and overview class, we will cover these topics broadly.  If you’re particularly interested in DOMOPS, or if you are or will be working in a DOMOPS billet, I encourage you to read and review CLAMO’s Domestic Operational Law Handbook for Judge Advocates.  For today’s class, we’ll start by reviewing the overall homeland security mission.  Next, we’ll turn to DoD’s involvement in DSCA.  It’s important to spend some time examining the DoD authorities that apply to domestic operations.  We’ll take a look at the two major constraints on the use of the military domestically:  (1) the 10th Amendment  and the principle of Federalism; and (2) the Posse Comitatus Act.  We’ll conclude with an overview of both the non-law enforcement and the very limited law enforcement exceptions that permit the use of the military within the United States.  At the end of this block of instruction, you should have a solid, general understanding of many of the myriad of legal issues that arise in domestic operations.  More importantly, you should be able to spot potential legal issues early on in the process, and before these issues become problematic.




HOMELAND SECURITY MISSION 

Homeland Defense – the protection of U.S. sovereignty, 
territory, domestic population, and critical defense infrastructure 
against external threats and aggression, or other threats as 
directed by the President.  It is generally considered to consist of 
war-fighting missions led by the DoD.  Examples include combat 
air patrols and maritime defense operations. 
Civil Support – support to authorities for domestic emergencies 
and other designated activities.  Examples include disaster 
response, counterdrug support, and support to civilian law 
enforcement. 
 

 

Presenter
Presentation Notes
The military’s mission is to fight and win the nation’s wars.  Prior to September 11, 2001, military involvement in domestic operations was almost exclusively in the area of civil support operations.  Today, the military’s mission is one of homeland security.  Homeland security is defined as a concerted national effort to prevent terrorist attacks within the United States, reduce America’s vulnerability to terrorism, and minimize the damage and recover from attacks that do occur.  

For the Department of Defense, the concept of Homeland Security consists of two major components:  (1) Homeland Defense; and (2) Civil Support.  

The DoD has defined Homeland Defense as the “protection of U.S. sovereignty, territory, domestic population, and critical defense infrastructure against external threats and aggression, or other threats as directed by the President.”  It is generally considered to consist of war-fighting missions led by the DoD.  Examples include combat air patrols and maritime defense operations.

The DoD has defined Civil Support as support to civil authorities for domestic emergencies and other designated activities.  Examples include disaster response, counterdrug support, and support to civilian law enforcement.




DOD AND NATIONAL RESPONSE 
“LEAD, SUPPORT, ENABLE” 

- Lead: Defend the U.S. from attack (“Homeland 
Defense”) 
 

- Support: At the direction of the President or 
the Secretary of Defense, provide defense 
support of civil authorities (DSCA or “civil 
support”) 
 

- Enable: Enhance capabilities and contributions 
of domestic and foreign partners 

Presenter
Presentation Notes
DoD has organized its mission of homeland defense and civil support into three complimentary categories:  (1) Lead; (2) Support; and (3) Enable.  Lead refers to DoD’s mission to “dissuade, deter, and defeat attacks upon the United States.”  Support reflects DoD’s mission to assist civil authorities in recovering from an attack or disaster.  And, enable sets out DoD’s mission to improve the “security contributions of domestic and international partners” and its own capabilities.  While each represents a distinct category of activities contained in the Strategy for Homeland Defense and Civil Support, the functions performed within the categories act in concert to strengthen the nation, prepare for any incident, defend against any attack, and recover from any disaster.



DOD UNITS IN THE “DSCA” FIGHT 

U.S. NORTHCOM, U.S. PACOM, U.S. SOUTHCOM 
ARMY NORTH, Fort Sam Houston, TX 
AIR FORTH NORTH, Tyndall AFB, Panama City, FL 
JTF-CS, Fort Eustis, VA 
JFHQ-NCR, Fort McNair, DC 
JTF-ALASKA, Joint Base Elmendorf-Richardson, AK 
JTF-NORTH, Biggs Army Airfield, Fort Bliss, TX 
U.S. FLEET FORCES COMMAND, Norfolk, VA 
National Guard 
Coast Guard (DHS) 
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Presentation Notes
This slide provides a list of some of the numerous DoD units involved in the DSCA mission.  As you can see, there are multiple combatant commands involved, as well as organizations from the Army, Air Force, and Navy.  In addition, the National Guard plays a critical role in domestic operations as it is often the first military force to respond to an incident.  Lastly, although not a part of DoD, the United States Coast Guard, as part of the Department of Homeland Security, provides invaluable and wide-ranging capabilities in the DSCA fight.



NATIONAL GUARD 
 

Army and Air 
Title 32 
State Active Duty 
Homeland Defense Missions 

WMD/CST  
CERFP 

 

6 

Presenter
Presentation Notes
54 Army National Guards organized in the 50 states, the Commonwealth of Puerto Rico, the Territories of Guam and the Virgin Islands, and in the District of Columbia

Organized militia of each state/territory (50 states, D.C., Territories of Guam & the Virgin Islands, and Commonwealth of Puerto Rico)
Army National Guard (ARNG)
Air National Guard (ANG)
Adjutant General (TAG) is senior military officer
Governor is commander in chief, unless federalized
Title 32 status – command/control of state; paid with federal funds
State Active Duty (SAD) status – duty performed pursuant to state constitution/statute; paid with state funds
Homeland Security (HLS) / Homeland Defense (HLD) Missions
Weapons of Mass Destruction (WMD)/Civil Support Teams (CST)
National Guard Enhanced Force Response Package (NG-CERFP)



COAST GUARD 
Military/Multi-Mission/Maritime 
Armed Force – Titles 10, 50 
Law Enforcement Agency – Titles 6, 14 
Regulator – Titles 19, 33, 46, 49 
Under DHS but fully integrated with DoD 
(NORTHCOM, SOUTHCOM, JIATF-S, 
CLAMO, DOJ/ETC.) 
14 U.S.C. 141- can help Federal, State or Local 
Authorities 
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PRIMARY FEDERAL AUTHORITIES 

Presidential Authority 
The U.S. Constitution (Articles II and IV) 
Statutory Authority:  i.e., KATRINA = Stafford Act 
(“emergency” or “major disaster” declaration); Deepwater 
Horizon: POTUS has delegable authority under Oil Spill 
Pollution Act of 1990 
 

Secretary of Defense (SECDEF) Authority 
Military CDR’s / DOD Civilian Official’s Immediate 
Response Authority and MIL CDR’s Emergency 
Authority (for extreme civil disturbances) 
Mutual Aid Agreements and Memorandums of 
Understanding Authority 

Presenter
Presentation Notes
Let’s take a closer look at some of the legal authorities that apply in the arena of domestic operations.  The two primary authorities can broadly be classified as: (1) Presidential Authority ;and (2) Secretary of Defense (SECDEF) Authority.  In addition, the SECDEF has delegated some of his authority further in three areas, known as (1) Immediate Response Authority, (2) Emergency Authority, and (3) Mutual Aid Agreements/Memorandums of Understanding Authority.  We’ll take a look at each of these categories in more detail in a few minutes.
  
The President gets his Constitutional, inherent, and statutory authorities from Articles II and IV of the Constitution, Supreme Court decisions such as In re Neagle, 135 U.S. 1 (1890) and New York Times v. U.S., 403 U.S. 713 (1971), and Federal statutes such as the Stafford Act and the Insurrection Act, respectively.  

The SECDEF derives his authority from Federal statutes such as Title 10 U.S.C. Section 113, which establishes the position of Secretary of Defense.  Under Title 5 U.S.C. Section 301, the SECDEF may issue regulations to govern and manage his department, and pursuant to this authority he has issued several DSCA directives listed in the notes section of this presentation.  (Such as:  DODD 3025.18, DSCA; DODD 3025.12, MACDIS; DODD 5525.5, MACLEA; DOD 3025.1-M, DOD Manual for Civil Emergencies; DODI 6055.06, DOD Fire and Emergency Services Program, and DODD 5111.13, on the duties and responsibilities of the Assistant Secretary of Defense for Homeland Defense and Americas’ Security Affairs (ASD(HD & ASA)).  

In addition, the SECDEF has delegated some of his DSCA authority to local military commanders, heads of DOD components, and responsible DOD civilian officials.  (1) These individuals derive their Immediate Response Authority  (IRA) from DODD 3025.18 and DOD 3025.1-M.  IRA is based on the 1851 Supreme Court case of Mitchell v. Harmony, 54 U.S. 115 (1851).  (2) Under very extraordinary and dire circumstances, military commanders may use military forces to quell large-scale and unexpected civil disturbances under Emergency Authority.   (3) DODI 6055.06 authorizes installation commanders to enter into reciprocal mutual aid agreements with local fire protection agencies for mutual fire and emergency services (medical, HAZMAT, rescue). Installations may also enter into Memorandums of Understanding, but they must be based on some independent authority.  The agreement or memorandum itself cannot create the authority to provide the assistance that the agreement or memorandum pertains to.

Before we examine each of these authorities in greater detail, please pull up and read through Department of Defense Directive 3025.18, Defense Support of Civil Authorities (DSCA).  This DoD Directive serves as the primary guidance for DSCA and domestic operations.  During your review, pay particular attention to part 4g and part 4i.




POSSE COMITATUS ACT 
18 U.S.C. 1385 
“Whoever, except [as] 
expressly authorized by 
the Constitution or Act 
of Congress, willfully 
uses any part of the 
Army or Air Force as a 
posse comitatus or 
otherwise to execute the 
laws shall be fined . . . or 
imprisoned . . . .” 

Criminal Statute – 
No Record of 
Prosecutions 
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Presentation Notes
What is a Posse Comitatus?  The Oxford English Dictionary defines posse comitatus as:  “the force of the county; the body of men above the age of fifteen in a county (exclusive of peers, clergymen, and infirm persons), whom the sheriff may summon or raise to repress a riot or for other purposes; also, a body of men actually so raised and commanded by the sheriff.”  Prior to 1828, the U.S. military was used extensively as a posse comitatus to enforce various laws as diverse as the Fugitive Slave Law and Reconstruction-era laws.  Through time, the authority level necessary for local law enforcement to call on the military as a posse comitatus devolved down to the lowest level.  For several reasons (e.g., the Army’s increasingly vocal objection to commandeering of its troops and Southerners’ complaints that the Northern-based Federal military was unfairly enforcing law against them), Congress sought to terminate the prevalent use of Federal Soldiers in civilian law enforcement roles.

It’s important to understand the historical context in which the Posse Comitatus Act was passed.  This act was passed in the wake of the Reconstruction Era when federal troops were used for various purposes to restore / enforce law and order in the South.  This included manning/securing polling places during the highly-contested presidential election of 1876, when the Republican candidate, Rutherford Hayes, defeated the Democratic candidate, Samuel Tilden, by one electoral vote.  Many historians attribute Hayes’ victory to President Grant’s decision to send federal troops for use by U.S. Marshals at polling places in the states of South Carolina, Louisiana, and Florida.  Possibly as a result of President Grant’s actions, Hayes won the electoral votes of these hotly contested states.  As a result, many members of Congress at the time saw the presence of federal troops as the difference in the election.  Consequently, Congress passed the PCA in 1878.

The intent of the PCA was to limit direct military involvement with civilian law enforcement, absent congressional or constitutional authorization, in the enforcement of the laws of the United States.  As you’ll notice, the PCA is a criminal statute (Title 18), and violators are subject to fine and/or imprisonment.  The PCA does not, however, prohibit all military involvement with civilian law enforcement.  A considerable amount of military participation with civilian law enforcement is permissible, either as indirect support or under one of the numerous PCA exceptions.

On its face, the PCA only applies to active duty members of the Army and the Air Force.  Accordingly, federal courts have consistently read the plain language of the Act to limit its application to these two services.  However, 10 U.S.C. § 375 directs the Secretary of Defense to promulgate regulations that prohibit “direct participation by a member of the Army, Navy, Air Force, or Marine Corps in a search, seizure, arrest, or other similar activity unless participation in such activity by such member is otherwise authorized by law.”  The Secretary of Defense subsequently prohibited these activities in DoDD 5525.5, and, as a result, the restrictions placed on Army and Air Force activities through the PCA now apply to the Navy and Marine Corps.  The PCA does not apply to the Coast Guard unless it is operating under the command and control of the Department of Defense.  The PCA also applies to Reserve members of the Army, Navy, Air Force, and Marine Corps who are on active duty, active duty for training, or inactive duty training in a Title 10 duty status.  Members of the National Guard performing operational support duties, active duty for training, or inactive duty training in a Title 32 duty status are not subject to the PCA. Only when members of the National Guard are in a Title 10 duty status (federal status) are they subject to the PCA.  Members of the National Guard also perform additional duties in a State Active Duty (SAD) status and are not subject to PCA in that capacity.  Civilian employees of the Department of Defense are only subject to the prohibitions of the PCA if they are under the direct command and control of a military officer.  Finally, the PCA does not apply to a member of the Army, Navy, Air Force, or Marine Corps when
they are off duty and acting in a private capacity. A service member is not in a private capacity when assistance is rendered to civilian law enforcement officials under the direction or control of DoD authorities.



TO WHOM DOES THE PCA APPLY? 

  
•  Active duty Army 
 
•  Active duty Air Force 
 

•  US Army Reserve? 
•  US Air Force Reserve? 
•  Army National Guard? 
•  Air National Guard? 
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Everybody in this room has a status.  You should be able to find your status on this list to determine whether the Posse Comitatus Act applies to you or not.  I would guess that most should find their status under “YES.”  Hidden Slides 36 and 37 provide further information on some of these statuses.
Although explained in Phase I of this course, Title 10 refers to military personnel in a Federal active duty status, Title 14 refers to Coast Guard personnel, Title 32 refers to the National Guard in a (non-Federal) primarily training status, and State Active Duty refers to the National Guard in a (non-Federal) State status.  National Guard Soldiers in either of the two non-Federal statuses answer to the Governor and The Adjutant General (TAG). 
The type of “detailed” personnel in the third to the last bullet under “No” refers to active duty military personnel who have been “detailed” to another Federal agency.  However, this detail is different than the types of assignment details under DODI 1000.17 (Detail of DOD Personnel to Duty Outside the Department of Defense in furtherance of an identifiable DOD interest) and is to such a degree that their chain of command runs thru the head of that Federal agency to the President rather than thru the SECDEF.  Under these circumstances, they are consider “temporary” employees of the non-DOD agency and no longer considered part of the Army, Air Force, Navy, or Marine Corps for Posse Comitatus Act purposes.  Thus, they can perform law enforcement functions, if necessary, while working for the other Federal agency (see hidden Slides 54 and 55). 
An example of this type of “detail” was in the early 1960’s when individuals started hijacking commercial aircraft.  The Secretary of Transportation requested military personnel be detailed to his department to be trained and then to serve as sky marshals.  Congress responded by passing Title 49 U.S.C. Section 324.  This statutory exception to the Posse Comitatus Act  allowed – and still allows – military personnel to be detailed to the Department of Transportation and to perform law enforcement functions. 
IAW AR 190-56, paragraph 5-2b, DA civilian police or security guards are subject to the PCA. 
The PCA also does not apply to Title 10 personnel when they are off duty and acting in a private capacity.  A service member is in a private capacity when he acts on his own volition instead of under the direction or command of a Title 10 or DOD official (see People v. Blend, 121 Cal App 3d 215, 224 (1981)) that incorporates part of the Senate debate in 1878 where the Senators verbally agreed that the PCA did not restrict a service member from going to the aid of another person who is being assaulted.  Under these circumstances, the service member, even if in uniform, would be considered to have responded as a private citizen rather than as a member of the Armed Forces).  
For Civil Air Patrol personnel, see CAP Regulation 60-6, dated 1 September 2003, for guidance. 



TO WHOM DOES THE PCA APPLY? 

  

•  Reservists and National Guard? 
 

•  Reservists (USAR, USNR, USMCR, 
USAFR):   

•YES, if in a duty status 
   
•  National Guard:   

•NO, if under State control (Title 32 or SAD) 
•YES, if in Federal (Title 10) status   
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Presentation Notes
Everybody in this room has a status.  You should be able to find your status on this list to determine whether the Posse Comitatus Act applies to you or not.  I would guess that most should find their status under “YES.”  Hidden Slides 36 and 37 provide further information on some of these statuses.
Although explained in Phase I of this course, Title 10 refers to military personnel in a Federal active duty status, Title 14 refers to Coast Guard personnel, Title 32 refers to the National Guard in a (non-Federal) primarily training status, and State Active Duty refers to the National Guard in a (non-Federal) State status.  National Guard Soldiers in either of the two non-Federal statuses answer to the Governor and The Adjutant General (TAG). 
The type of “detailed” personnel in the third to the last bullet under “No” refers to active duty military personnel who have been “detailed” to another Federal agency.  However, this detail is different than the types of assignment details under DODI 1000.17 (Detail of DOD Personnel to Duty Outside the Department of Defense in furtherance of an identifiable DOD interest) and is to such a degree that their chain of command runs thru the head of that Federal agency to the President rather than thru the SECDEF.  Under these circumstances, they are consider “temporary” employees of the non-DOD agency and no longer considered part of the Army, Air Force, Navy, or Marine Corps for Posse Comitatus Act purposes.  Thus, they can perform law enforcement functions, if necessary, while working for the other Federal agency (see hidden Slides 54 and 55). 
An example of this type of “detail” was in the early 1960’s when individuals started hijacking commercial aircraft.  The Secretary of Transportation requested military personnel be detailed to his department to be trained and then to serve as sky marshals.  Congress responded by passing Title 49 U.S.C. Section 324.  This statutory exception to the Posse Comitatus Act  allowed – and still allows – military personnel to be detailed to the Department of Transportation and to perform law enforcement functions. 
IAW AR 190-56, paragraph 5-2b, DA civilian police or security guards are subject to the PCA. 
The PCA also does not apply to Title 10 personnel when they are off duty and acting in a private capacity.  A service member is in a private capacity when he acts on his own volition instead of under the direction or command of a Title 10 or DOD official (see People v. Blend, 121 Cal App 3d 215, 224 (1981)) that incorporates part of the Senate debate in 1878 where the Senators verbally agreed that the PCA did not restrict a service member from going to the aid of another person who is being assaulted.  Under these circumstances, the service member, even if in uniform, would be considered to have responded as a private citizen rather than as a member of the Armed Forces).  
For Civil Air Patrol personnel, see CAP Regulation 60-6, dated 1 September 2003, for guidance. 



TO WHOM DOES THE PCA APPLY? 

  
•  Active duty Navy/Marines? 

 
•  YES, by Policy not Law 
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Everybody in this room has a status.  You should be able to find your status on this list to determine whether the Posse Comitatus Act applies to you or not.  I would guess that most should find their status under “YES.”  Hidden Slides 36 and 37 provide further information on some of these statuses.
Although explained in Phase I of this course, Title 10 refers to military personnel in a Federal active duty status, Title 14 refers to Coast Guard personnel, Title 32 refers to the National Guard in a (non-Federal) primarily training status, and State Active Duty refers to the National Guard in a (non-Federal) State status.  National Guard Soldiers in either of the two non-Federal statuses answer to the Governor and The Adjutant General (TAG). 
The type of “detailed” personnel in the third to the last bullet under “No” refers to active duty military personnel who have been “detailed” to another Federal agency.  However, this detail is different than the types of assignment details under DODI 1000.17 (Detail of DOD Personnel to Duty Outside the Department of Defense in furtherance of an identifiable DOD interest) and is to such a degree that their chain of command runs thru the head of that Federal agency to the President rather than thru the SECDEF.  Under these circumstances, they are consider “temporary” employees of the non-DOD agency and no longer considered part of the Army, Air Force, Navy, or Marine Corps for Posse Comitatus Act purposes.  Thus, they can perform law enforcement functions, if necessary, while working for the other Federal agency (see hidden Slides 54 and 55). 
An example of this type of “detail” was in the early 1960’s when individuals started hijacking commercial aircraft.  The Secretary of Transportation requested military personnel be detailed to his department to be trained and then to serve as sky marshals.  Congress responded by passing Title 49 U.S.C. Section 324.  This statutory exception to the Posse Comitatus Act  allowed – and still allows – military personnel to be detailed to the Department of Transportation and to perform law enforcement functions. 
IAW AR 190-56, paragraph 5-2b, DA civilian police or security guards are subject to the PCA. 
The PCA also does not apply to Title 10 personnel when they are off duty and acting in a private capacity.  A service member is in a private capacity when he acts on his own volition instead of under the direction or command of a Title 10 or DOD official (see People v. Blend, 121 Cal App 3d 215, 224 (1981)) that incorporates part of the Senate debate in 1878 where the Senators verbally agreed that the PCA did not restrict a service member from going to the aid of another person who is being assaulted.  Under these circumstances, the service member, even if in uniform, would be considered to have responded as a private citizen rather than as a member of the Armed Forces).  
For Civil Air Patrol personnel, see CAP Regulation 60-6, dated 1 September 2003, for guidance. 



CROSSING THE LINE? 
DIFFERENT FEDERAL COURT TESTS TO CONSIDER 

1.   Is military involvement “active or passive”?  
 

2.  Do military personnel pervade the activities 
of civilian law enforcement? 

 

3.  Do military personnel subject citizens to 
military power that is regulatory, 
proscriptive, or compulsory? 
 Regulatory: controls or directs 
 Proscriptive: prohibits or condemns 
 Compulsory: exerts coercive force 
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Presentation Notes
Despite occasional military use by Presidents to enforce law, the PCA went largely forgotten until the Wounded Knee cases in the 1970s.  The Wounded Knee cases arose out of a standoff, beginning in February of 1973, between the members of the Pine Ridge Indian Reservation and the FBI, Bureau of Indian Affairs, and US Marshals.

During the 71-day standoff, the military sent COL Volney Warner, and active duty officers from the 82nd Airborne Division, to evaluate whether the military would be needed and recommend approval or disapproval of requests for military materials and supplies.  COL Warner advised the DOJ they should shoot-to-wound rather than kill, urged that they negotiate with the occupiers, and approved a request for an Army Personnel Carrier for defensive purposes.  During the standoff, law enforcement agencies apprehended multiple individuals trying to enter Wounded Knee for interfering with law enforcement.

At trial, the defendants argued that the law enforcement agents had not been lawfully performing their duties when they arrested them because they had consulted COL Warner and used military equipment – in violation of the PCA.  So, how do we determine whether a particular activity/event violates the PCA? 

In response to these challenges, the federal district courts of North Dakota, South Dakota, and Nebraska, in absence of clear US Supreme Court guidance, were left to devise their own tests for applying the PCA.  The cases resulted in three distinct tests, each defining differently the level of military involvement in civilian law enforcement activities allowed under the PCA in the absence of statutory or constitutional exceptions.

The tests include:  (1) Active or Passive – the test looks to “use of the Army or Air Force” did not restrict use of military equipment, nor did it prohibit assessing need for military intervention, developing plans for possible intervention, advising law enforcement officers and lending equipment.  Also the “execute the laws” provision require active participation; therefore, providing military equipment and advising was not active participation.  See United States v. Red Feather, 392 F. Supp. 916, 922 (W.D.S.D. 1975).  (2) Pervaded the activities – the degree of military involvement was paramount, and when they crossed a line, they became pervasive; but recognized this did not apply to use of military equipment.  (In this case – US v. Jaramillo – the court acquitted the defendants because the government failed to show it did not violate the PCA) See Hayes v. Hawes, 921 F.2d 100, 103 n. 3 (7th Cir. 1990)(providing primary restriction on military participation in civilian law enforcement activities).  (3) Court decided that because COL Warner only provided advice and did not issue orders, those arrested at wounded knee were not subjected to regulations, proscriptions or compulsions IMPOSED by military authority.  One that regulates is one that controls or directs; one that is proscriptive is one that prohibits or condemns; one that is compulsory is one that exerts some coercive force. See United States v. Casper, 541 F. 2d 1275, 1278 (8th Cir. 1976) (holding that the use of military equipment by civilian law enforcement officers, presence of military personnel ordered there to observe and report whether federal military intervention would be required, drafting of contingency plans by military personnel for intervention of military, and aerial reconnaissance by military aircraft, was not regulatory, proscriptive, or compulsory use of military power which would result in violation of PCA).  DoD uses the third test.



PCA APPLICABILITY 
Use of DoD 
Personnel 

(10 U.S.C. §§ 371-375 & 
DoDD 5525.5, Encl. 4) 

Permissible Direct 
Assistance 

 
(10 U.S.C. §§ 375 & DoDD 5525.5, 

Encl. 4) 

Use of Military 
Equip & Facilities 

 (10 U.S.C. § 372 & DoDD 
5525.5, Encl. 3) 

Use of 
Information 

(10 U.S.C. § 371 and 
DoDD 5525.5, Encl. 2) 

Other 
Assistance 

(10 U.S.C. §§ 371 & DoDD 
5525.5, Encl. 4) 

Equipment 
Maintenance & 

Operation 
(10 U.S.C. §§ 374 & DoDD 

5525.5, Encl. 4) 

Direct 
Assistance 

(10 U.S.C. §§ 375 & DoDD 
5525.5, Encl. 4) 

Expert Advice 
(10 U.S.C. §§ 373 & DoDD 

5525.5, Encl. 4) 

Training 
(10 U.S.C. § 373 & DoDD 

5525.5, Encl. 4) 

Prohibited Direct 
Assistance 

(10 U.S.C. §§ 375 & DoDD 
5525.5, Encl. 4) 

Military 
Purpose 
Doctrine 

(DoDD 5525.5, Encl. 
4.1.2.1) 

Emergency 
Authority* 

 
(DoDD 5525.5, Encl. 

4.1.2.3) 

Civil 
Disturbance  
(10 U.S.C. §§ 331-334 & 

DoDD 5525.5, Encl. 
4.1.2.4) 

Other Express 
Statutory 
Authority 

(DoDD 5525.5, Encl. 
4.1.2.5) 

*See DoDDs 3025.18 and 3025.12 to distinguish Emergency Authority from Immediate Response Authority. 
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Presentation Notes
When does the PCA apply and to what activities?  This chart illustrates a variety of activities, some of which are prohibited by the PCA, and many of which are not, either because the PCA does not apply to the activity or there is a specific PCA exception for a given activity.  10 U.S.C. §§ 371-375 outline the restrictions of the PCA as they apply to participation by the military in civilian law enforcement activities. These restrictions are divided into three major categories: (1) use of information, (2) use of military equipment and facilities, and (3) use of military personnel. DoDD 5525.5 further divides the restrictions on the use of DoD personnel in civilian law enforcement activities into categories of direct assistance, training, expert advice, operation or maintenance of equipment, and other permissible assistance.   



DOD AUTHORITIES 
DoDD 3025.18 and DoDI 6055.06 

IMMEDIATE RESPONSE AUTHORITY (IRA) 
 
•  In response to a request for assistance from a civil authority, 
under “imminently serious conditions” where time does not 
permit approval from higher authority, military commanders 
may respond to save lives, prevent human suffering, or mitigate 
great property damage 
  
•  Cannot perform law enforcement functions 
 

•  72-hour rule (from the time the request for assistance is 
received) requires reassessment of necessity to continue IRA 
operations and coordination with geographical Combatant 
Commander (COCOM) 

Presenter
Presentation Notes
Now that you’ve had a chance to read and review DoD Directive 3025.18, let’s take a closer look at Immediate Response Authority or IRA.  In response to a request from a civil authority, under imminently serious conditions and if time does not permit approval from higher headquarters, DoD officials may provide an immediate response by temporarily employing the resources under their control, subject to any supplemental direction provided by higher headquarters, to save lives, prevent human suffering, or mitigate great property damage within the United States.  Here’s a key point --- DoD cannot engage in law enforcement activity under immediate response authority.  Law enforcement activity is any action that would subject citizens to the use of military power that is regulatory, prescriptive, proscriptive, or compulsory.  We’ll look at these factors in greater detail when we discuss the Posse Comitatus Act later in this block of instruction.

Types of support authorized under immediate response authority include: (1) rescue, evacuation, and emergency treatment of casualties; maintenance or restoration of emergency medical capabilities; and safeguarding the public health; (2) emergency restoration of essential public services (such as fire-fighting, water, communication, transportation, power and fuel); (3) emergency removal of debris and explosive ordnance; and (4) recovery and disposal of the dead.  This type of support is provided on a cost-reimbursable basis, but assistance should not be denied because the requester is unable or unwilling to commit to reimbursement.

NOTE:  This is a very limited authority, and should only be invoked in actual emergencies.  Contemporaneous coordination with higher headquarters should always occur in these scenarios, and in any other case potentially involving this type of assistance to civil authorities.  



EXAMPLES OF IRA ASSISTANCE 

• Search, rescue, evacuation, and emergency medical 
treatment 

• Emergency restoration of essential public services 
• Emergency clearance of debris and explosive ordnance 
       **Recovery, identification, registration, disposal of the 

dead in coordination with local medical 
examiner/coroner 

• Monitoring and decontamination of radiological, 
chemical, and biological effects, and control of 
contaminated areas 

• Roadway movement control and planning 
• Collection and distribution of food and essential supplies 
       **Damage assessment to include providing aerial 

reconnaissance. 
• Emergency interim communications assistance 
• Facilitate reestablishment of governmental functions 
• Other actions to save lives, prevent suffering, mitigate 

great property damage                                                                                                    
   ** Subject to DOD policy guidance 
 

Rescue-Evac  
Emergency 

Med  Services  

Restore  
Power,  H2O, 
Infrastructure 

Food -Supply 
Distribution  
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Here is a partial list of some of the types of assistance that may be provided under immediate response authority.  This list was included in the old DoDD 3025.1, although it is not included in the new DoDD 3025.18.  In addition, please note that most of these are also listed in the Stafford Act.  With respect to the sixth item, DoD can perform roadway movement control to get IRA forces to the scene in order to address the “imminent serious conditions.”  Although this is a law enforcement activity, this type of traffic control serves a military purpose, which is an exception to the Posse Comitatus Act.  With respect to the eighth item, aerial reconnaissance, even by intelligence collection assets, may be conducted not only for damage assessment, but also for situational awareness, evacuation monitoring, search and rescue, CBRNE assessment, hydrographic survey, and dynamic ground coordination. 

Finally, local installation and unit commanders have the authority to respond to localized events as requested by local civilian authorities. These responses, conducted under immediate response authority, do not normally exceed 72 hours and require notification of the relevant service commands as well as the Secretary of Defense.  Depending on the nature of the local incident, including possibility of media involvement, NORTHCOM and PACOM may receive a spot report regarding the local incident as part of the process of informing DoD senior leadership. 





DOD AUTHORITIES 
DoDD 3025.18 and DoDI 6055.06 

MUTUAL AID AGREEMENTS / MOU AUTHORITY 
 
•  DoD Components are encouraged to enter into Mutual Aid 
Agreements  with local fire protection agencies for fire and 
emergency services.    
 
•  Assistance may be provided on a reimbursement basis.  Absent 
an agreement, installation commanders may render F&ES to 
preserve life & property near the installation under IRA. 
 
•  MOU Authority details relationship between military policy and 
local law enforcement regarding service of process, arrest and 
investigation authority, etc.  
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Let’s take a closer look at Mutual Aid Agreements and Memorandum of Understanding (or MOU) authority.  Local installations may establish mutual aid agreements for things such as fire and ambulance support with the communities surrounding their installations.  This are fairly common agreements.  Assistance is normally provided on a reimbursable basis.  However, absent a specific agreement, installation commanders may still render fire and emergency services to preserve life and property near the installation under the commander’s immediate response authority.  

It is also common for installations to enter into an MOU with civilian law enforcement authorities (CLEA) that cover intentions, procedures, and parameters for future actions concerning the following:  (1) How can CLEA service civil and criminal processes, such as warrants, subpoenas, and orders for the repossession of personal property on personnel living or working on post (Chapter 2, AR 27-40 and Chapter 7, AR 630-10)? (2) Who will exercise arrest and investigation authority over crimes and accidents occurring on concurrent jurisdiction areas on-post (AR 405-20, DODD 6055.4, and 32 CFR 210.1 thru 210.4)? (3) How will CLEA take custody of civilians detained by military law enforcement authorities for offenses committed on-post (paragraph 4-11, AR 190-30 and paragraph 3-21, AR 195-2)? (4) When can military law enforcement authorities pursue a criminal suspect off-post into the civilian community (page 110, FM 19-10)? (5) When can the military loan equipment and provide basic law enforcement training to CLEA (DODD 5525.5)? (6) What types of law enforcement information can be shared between military and CLEA (DODD 5525.5)?  




APPROVAL AUTHORITIES 
DODD 3025.18 

• SECDEF.  Unless approval authority is otherwise delegated by the 
Secretary of Defense, all DSCA requests shall be submitted to the 
office of the Executive Secretary of the Department of Defense. ¶4(d) 
 

• ASD(HD&ASA).  As delegated by the Secretary of Defense in 
accordance with DoDD 5111.13, shall serve as approval authority for 
requests for assistance from civil authorities or qualifying entities 
sent to the Secretary of Defense, except for those items retained in 
paragraphs 4(j) [civil disturbances, CBRNE events, and support to 
civilian law enforcement] and 4(o) [use of unmanned aircraft 
systems for DSCA operations].  Enclosure 2 
 

• Combatant Commander.  See Standing DSCA EXORD (Sep 10) 
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Let’s examine the approval authorities under DoDD 3025.18.  As the starting point, unless approval authority is otherwise delegated by the Secretary of Defense, all DSCA requests shall be submitted to the office of the Executive Secretary of the Department of Defense.  In accordance with DoDD 5111.13, Assistant Secretary of Defense for Homeland Defense and Americas’ Security Affairs (ASD(HD&ASA)), the Secretary of Defense has delegated approval for certain DSCA to the Assistant Secretary of Defense for Homeland Defense and Americas’ Security Affairs.  In addition, the DSCA Standing Execution Order provides a helpful, categorical framework for handling DSCA requests for assistance.  



DSCA Standing EXORD (10 Sep 10) 

“The purpose of this EXORD is to delegate limited approval authority to supported 
Combatant Commanders, who have DSCA responsibilities, for routine primary agency 
(PA) requests for assistance (RFA), including the types of RFA historically submitted by 
PA, to provide a rapid and flexible DoD response to federal primary agencies for 
potential or actual emergencies and /or disasters within the United States . . . .” 

CJCS DSCA STANDING EXORD 
10 SEPTEMBER 2010 

     In the CJCS Standing DSCA EXORD, the SECDEF has established a 
framework for the deployment and employment of DoD resources using 
four categories:  

 
Category 1:  SECDEF authorizes Supported Combatant Commander (CCDR) to 
deploy and employ “assigned and allocated forces.” 
Category 2:  SECDEF authorizes Supported CCDRs to deploy and employ certain 
“pre-identified resources.” 
Category 3:  SECDEF authorizes Supported CCDRs to deploy and employ DoD 
“resources for internal use” only.    
Category 4:  SECDEF retains authority to approve deployment and employment of 
DoD “large-scale response resources.” 
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Presentation Notes
The main purpose of the Chairman of the Joint Chiefs of Staff Standing DSCA EXORD is to delegate limited approval authority to supported combatant commanders, who have DSCA responsibilities, for routine primary agency requests for assistance, including the types of requests for assistance historically submitted by primary agencies, to provide a rapid and flexible DoD response to primary federal agencies for potential or actual emergencies and/or disasters within the United States.  Under the DSCA EXORD, the Secretary of Defense has established a framework for the deployment and employment of DoD resources using four categories:  Category 1:  SECDEF authorizes supported combatant commanders to deploy and employ assigned and allocated forces; Category 2:  SECDEF authorizes supported combatant commanders to deploy and employ certain pre-identified resources; Category 3:  SECDEF authorizes supported combatant commanders to deploy and employ DoD resources for internal use only; Category 4:  SECDEF retains authority to approve deployment and employment of DoD large-scale response resources.  Again, these categories are designed to provide supported combatant commanders with a rapid and flexible DoD response to more routine primary agencies requests for assistance.



ANALYSIS UNDER DOD DIRECTIVE 
3025.18 

DoDD 3025.18 Requires Evaluation of the Following Key 
Criteria in Responding to Civilian RFAs: 

 
Legality – Compliance with laws 
Lethality – Potential use of lethal force by or against DoD forces 
Risk – Safety of DoD forces 
Cost – Who pays, impact on DoD budget 
Appropriateness – Whether the requested mission is in the interest 
of DoD to conduct 
Readiness – Impact on the DoD/installation/unit capacity  
to perform its primary mission (training impact, maintenance issues, 
operational missions) 
 
NOTE: Historically when DoD has pushed back it has been based on 
READINESS or LEGAL concerns 
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Under DoDD 3025.18, all requests for assistance from civil authorities and qualifying entities shall be evaluated for: (1) legality (compliance with laws); (2) lethality (potential use of lethal force by or against DoD Forces); (3) risk (safety of DoD Forces); (4) Cost (including the source of funding an the effect on the DoD budget); (5) appropriateness (whether providing the requested support is in the interest of the Department of Defense); and (6) readiness (impact on the Department of Defense’s ability to perform its primary mission).  It’s important to note that, historically, when DoD has pushed back on a request, it has been based on either readiness or legal concerns.



CONSTRAINTS ON DOD WITHIN THE   
DOMESTIC OPERATING ENVIRONMENT 

Federalism – 10th Amendment 
Posse Comitatus Act (PCA) 
 

 

Presenter
Presentation Notes
Military civil support operations within the United States are neither new nor limited to a single service.  The military has long provided assistance in times of disaster and has routinely provided support to state and territorial governors.  DoD has capabilities and resources uniquely suited to support U.S. civil authorities.  DoD consists of trained, disciplined personnel, and organizations capable of rapidly responding on short notice to a broad spectrum of emergencies.  Military personnel and their associated equipment, although organized to conduct combat operations, can often be effectively employed in civil support operations.  Consequently, DoD will be called upon to assist civil authorities.  In these instances, DoD’s role is one of SUPPORT --- CIVILIAN AUTHORITIES RETAIN PRIMARY AUTHORITY FOR DOMESTIC OPERATIONS.  In addition, there are significant restraints on DoD within the realm of domestic operations.  Two of the chief constraints on DoD operations within the United States are the 10th Amendment and the concept of federalism and the Posse Comitatus Act.  We’ll look at these in greater detail next.

Also keep in mind, that U.S. domestic law, Presidential Decision Directives, National Security Presidential Directives and Homeland Security Presidential Directives, Presidential Policy Directives, Executive Directives, and DoD regulations provide the framework for, and set limits on, the use of military forces to assist civil authorities.



FEDERALISM 
THE 10TH AMENDMENT 

    “The powers not delegated to the United States by 
the Constitution, nor prohibited by it to the States, 
are reserved to the States respectively, or to the 
people.” 

 

Reserved Powers include the Police Power 
Under its Police Power, each State has the primary responsibility to 
prepare for and respond to disasters/ emergencies within its borders 
As a general rule, the Federal government must wait for a State to 
request assistance.  When Federal assistance includes participation 
by DoD, we must go out of the gate under proper authority.  
Therefore, it is important to always remember and review DoD’s 
primary authorities. 
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Federalism…can’t be a DOMOPS lawyer without understanding this important concept.  Let’s take a look at the actual text of the 10th Amendment:  “The powers not delegated to the United States by the Constitution, nor prohibited to it by the States, are reserved to the States respectively, or to the people.”  The reserved powers include the police power.  Under its police power, each State has the primary responsibility to prepare for and respond to disasters and emergencies within its borders.  Further, as a general rule, the Federal government must wait for a State to request assistance.  When Federal assistance includes participation by DoD, we must make sure DoD forces are going out of the gate under proper authority.  We must also make sure DoD participation does not violate the Posse Comitatus Act.  




DSCA ANALYSIS CONSIDERATIONS 

Step 1 – Has there been a request for assistance from civil 
authorities? 
Step 2 – Is there time to seek approval from the chain of 
command, specifically the Secretary of Defense? 
Step 3 – Have you and your commander evaluated the request for 
assistance under the criteria established under DoD Directive 
3025.18? 

Legality, Lethality, Risk, Cost, Appropriateness, and 
Readiness 

Step 4 – If you decide to respond under IRA, what do you need to 
do next? 
Step 5 – How long can you help? 

24 
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Here is a suggested way to analyze this scenario:  

Step 1 – Has there been a request for assistance from civil authorities?  

Step 2 – Is there time to seek approval from the chain of command, specifically the Secretary of Defense?  

Step 3 – Have you and your commander evaluated the request for assistance under the criteria established under DoD Directive 3025.18?  Legality(compliance with laws); Lethality (potential use of force by or against DoD forces); Risk (safety of DoD forces); Cost (who pays, impact on DoD budget); Appropriateness (whether the requested mission is in the interest of DoD to conduct); and Readiness (impact on the [unit’s] ability to perform its primary mission).  

Step 4 – If you decide to respond under IRA, what do you need to do next?

Step 5 – How long can you help?




ANALYSIS UNDER DOD DIRECTIVE 3025.18 

DoDD 3025.18 Requires Evaluation of the Following Key 
Criteria in Responding to Civilian Requests For Assistance: 

 
Legality – Compliance with laws 
Lethality – Potential use of lethal force by or against DoD forces 
Risk – Safety of DoD forces 
Cost – Who pays, impact on DoD budget 
Appropriateness – Whether the requested mission is in the interest 
of DoD to conduct 
Readiness – Impact on the DoD/installation/unit capacity  
to perform its primary mission (training impact, maintenance issues, 
operational missions) 
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Here’s the slide we’ve previously seen highlighting the criteria to review and analyze under DoDD 3025.18.



ROBERT T. STAFFORD RELIEF AND  
EMERGENCY ASSISTANCE ACT 

Codified at 42 U.S.C. 5121—5206. 
Authorizes the President to issue an emergency declaration 
(sua sponte or post-state req) or a major disaster (post-
state req). 
Identifies FEMA as “LFA,” Lead Federal Agency. 
Differentiates a “major disaster” from an “emergency.”  
Think long/short term.  Think unlimited assistance w/cost 
sharing b/w feds and state v. generally a $5 million cap. 
A key legal authority for DoD assistance in DSCA—but 
not the only, e.g. PHSA, CERCLA, CWA & OPA-90, etc. 
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Now we transition to an overview of the Stafford Act.  The Robert T. Stafford Relief and Emergency Assistance Act (The Stafford Act) provides for assistance by the federal government to the states in the event of natural and other disasters and emergencies.  The Stafford Act is the primary legal authority for federal emergency and disaster assistance to state and local governments. Congress’ intent in passing the Stafford Act was to provide for an “orderly and continuing means of assistance by the federal government to state and local governments in carrying out their responsibilities to alleviate the suffering and damage which result from such disasters.”  The Stafford Act sought, among other things, to broaden the scope of disaster relief programs; encourage the development of comprehensive disaster preparedness and assistance plans, programs, and capabilities of state and local governments; and provide federal assistance programs for both public and private losses sustained in disasters.  

Through the Stafford Act, Congress delegated to the President emergency powers he may exercise in the event of a major disaster or emergency. Generally, Stafford Act assistance is rendered upon request from a state governor provided certain conditions are met, primarily that the governor certifies that the state lacks the resources and capabilities to manage the consequences of the event without federal assistance. The Federal Emergency Management Agency (FEMA) of the Department of Homeland Security (DHS) operates under the Stafford Act, focusing its efforts on managing the consequences of disasters and emergencies. FEMA’s actions generally are driven by requests from state and local governments. 

Under the Stafford Act, the governor of an affected state may request the declaration of a major disaster or emergency, and must demonstrate, as a prerequisite for receiving assistance, both that the state’s response plans have been activated and that state and local capabilities are inadequate for an effective response. The Stafford Act’s definitions of “emergency” and “major disaster” are referenced in many of the legal documents related to incident management.

“Major disaster” is defined as follows:  any natural catastrophe (including any hurricane, tornado, storm, high water, wind driven water, tidal wave, tsunami, earthquake, volcanic eruption, landslide, mudslide, snowstorm, or drought), or, regardless of cause, any fire, flood, or explosion, in any part of the United States, which in the determination of the President causes damage of sufficient severity and magnitude to warrant major disaster assistance under this Act to supplement the efforts and available resources of States, local governments, and disaster relief organizations in alleviating the damage, loss, hardship, or suffering caused thereby.  A major disaster encompasses fires, floods, and explosions, regardless of cause, when such acts cause damage of sufficient severity to warrant federal disaster assistance, as determined by the President. A weapons of mass destruction (WMD) event involving fire or explosion, including the detonation of a high-yield explosive, likely would meet this threshold. Following the letter of the law strictly, a chemical, radiological, or biological WMD event in the United States would qualify as a major disaster, only if it results in a fire, flood, or explosion. A WMD event of catastrophic proportions could warrant treatment as both a major disaster and an emergency
Major disaster assistance is a more comprehensive grant of federal aid for long-term consequence management. In a major disaster, the President has broad authority to assist states and localities.  To receive federal assistance, a governor must not only indicate to the President that the state does not have the capacity or resources to mount an effective response, but also furnish information on the measures that have been taken at the state and local levels to mitigate the effects of the disaster. In addition, the President must certify that state and local government obligations and expenditures comply with all applicable cost-sharing requirements of the Stafford Act.

The President’s powers after the declaration of a major disaster include the authority to provide the following, among others, to states and localities: specified technical and advisory assistance; temporary communications services; food; relocation assistance; legal services; crisis counseling assistance and training; unemployment assistance; emergency public transportation in the affected area; and fire management assistance on publicly or privately owned forest or grassland.  In addition, the President is authorized to direct federal agencies in providing essential assistance to meet immediate threats to life and property, and to coordinate all disaster relief assistance.

The Stafford Act defines “emergency” as follows:  any occasion or instance for which, in the determination of the President, Federal assistance is needed to supplement State and local efforts and capabilities to save
lives and to protect property and public health and safety, or to lessen or avert the threat of a catastrophe in any part of the United States.  An emergency is, more broadly, any situation in which federal assistance is required to save lives, protect health and property, or mitigate or avert a catastrophe. Generally, the existence or threat of each type of WMD–chemical, biological, radiological, nuclear, and high-yield explosive (CBRNE)–likely would be deemed an “emergency” if the event or threat overwhelms state and local authorities and warrants the assistance of the federal government.  Emergency authority granted to the President is similar to that authorized for handling major disasters, but it is not as extensive. Emergency assistance is more limited in scope and in time, and total assistance may not exceed $5 million for a single emergency, unless the President determines
there is a continuing and immediate risk to lives, property, public health or safety and necessary assistance will not otherwise be provided on a timely basis.  In any emergency, the President may direct any federal agency, with or without reimbursement, to use the authorities and resources granted to it under federal law in support of state and local emergency assistance efforts to save lives, protect property and public health and safety, and lesson or avert the threat of a catastrophe.  The President may coordinate all emergency relief assistance and provide technical and advisory assistance to affected state and local governments for:  performance of essential community services; issuance of hazard and risk warnings; public health and safety information; and management, control and reduction of immediate threats to public safety. He may also direct federal agencies to provide emergency assistance; remove debris pursuant to 42 U.S.C. § 5173; provide temporary housing assistance in accordance with 42 U.S.C. § 5174; and assist state and local governments in the distribution of food, medicine, and other consumable supplies.

The Stafford Act authorizes the President to declare an emergency, but not a major disaster, sua sponte with respect to an emergency that “involves a subject area for which, under the Constitution or laws of the United States, the United States exercises exclusive or preeminent responsibility and authority.”  The Act also authorizes the President, upon request from the governor of an affected state, to provide “emergency work” essential for the preservation of life and property, by the Department of Defense for a maximum of ten days before the declaration of either an emergency or a major disaster.66 In short, if the state or local government is overwhelmed by the incident or there is an independent federal nexus to the event, the President may authorize major disaster assistance or declare a federal emergency, respectively.  

In summary, response to a disaster or emergency is primarily the responsibility of the state and local governments. However, when a disaster or emergency overwhelms state and local capabilities, a governor may request the President to make a major disaster or emergency declaration under the Stafford Act. A presidential declaration is contingent on the joint findings of a local/state/DHS preliminary damage assessment, indicating that damages are of sufficient severity to warrant assistance under the Act.  An incident of WMD terrorism is quite likely to be of sufficient severity to warrant an emergency declaration. When an emergency involves a facility for which the federal government exercises exclusive or primary authority, the President may unilaterally direct the provision of federal assistance under the Act.



NATIONAL RESPONSE DOCTRINE 
STAFFORD ACT PROCESS 

Presenter
Presentation Notes
This figure provides an overview of the process of providing Federal support to states under the Stafford Act.  Please take a few minutes to review this slide.
 
The Stafford Act lists the roles and responsibilities of federal agencies and departments in providing both major disaster and emergency assistance, and it delineates the types of assistance that affected state(s) may receive from the federal government.  To coordinate the relief efforts of all federal agencies in both major disasters and emergencies, the Act authorizes the President to appoint a Federal Coordinating Officer (FCO) immediately after declaring a major disaster or emergency. The Act also requires the President to request that a Governor seeking federal assistance designates a State Coordinating Officer (SCO) to coordinate state and local disaster assistance efforts with those of the federal government.  The FCO may utilize relief organizations, such as state relief organizations and the American National Red Cross (ANRC), in the distribution of emergency supplies, such as food and medicine, and in reconstruction or restoration of essential services, e.g., housing. The FCO may coordinate all relief efforts, however, states, localities, and relief organizations must agree. The President is also authorized to form Emergency Support Teams (EST) of federal personnel to be deployed to the area of the disaster or emergency. The FCO may activate ESTs composed of federal program and support personnel, to be deployed into an area affected by a major disaster or emergency.  These teams may also be called Emergency Response Teams (ERTs). The ERT is the principal interagency group that supports the FCO in coordinating the overall federal disaster assistance.
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NATIONAL RESPONSE FRAMEWORK FOR CIVIL SUPPORT 
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September 2013

KEY IS TELEPHONE – WE HAVE TO AWAIT THE CALL
 
BUT NORTHCOM APPROACH IS TO LEAN FORWARD AS MUCH AS POSSIBLE! 

NOTE: LOTS OF DIFFERENT AGENCIES (MANY MORE NOT REPRESENTED ON THIS SLIDE)
45 ORGS/AGENCIES EMBEDDED AT NORTHCOM HQ

Colorado Governor John Hickenlooper

Starting on September 9, 2013, a slow-moving cold front stalled over Colorado, clashing with warm humid monsoonal air from the south.[2] This resulted in heavy rain and catastrophic flooding along Colorado's Front Range from Colorado Springs north to Fort Collins. The situation intensified on September 11 and 12. Boulder County was worst hit, with 9.08 inches (231 mm) recorded September 12 and up to 17 inches (430 mm) of rain recorded by September 15,[3][4][5] which is comparable to Boulder County's average annual precipitation (20.7 inches, 525 mm).[6]
The National Weather Service's Hydrometeorological Design Studies Center stated in a document that the annual exceedance probability (AEP) for the entire rainfall event was as low as 1/1000 (0.1%) in places. [7]
The flood waters spread across a range of almost 200 miles (320 km) from north to south, affecting 17 counties.[8] Governor John Hickenlooper declared a disaster emergency on September 12, 2013, in 14 counties: Adams, Arapahoe, Broomfield, Boulder, Denver, El Paso, Fremont, Jefferson, Larimer, Logan, Morgan, Pueblo, Washington and Weld.[9] By September 15, federal emergency declarations covered those 14 counties as well as Clear Creek County.
As of October 15, 2013, the State of Colorado launched a website to assist Flood Survivors and Victims with resources and information at coloradounited.com.




A permanently assigned 
Defense Coordinating 
Officer and Element 
(DCO/E)  is now in each of 
the ten FEMA regions in 
order to plan, coordinate, 
and integrate DSCA with 
local, state and federal 
agencies. 

NATIONAL RESPONSE FRAMEWORK 
Defense Coordinating Officer 
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The National Response Framework (NRF) establishes a comprehensive, national, all-hazards approach to domestic incident management across a spectrum of activities. It organizes governmental response to natural and manmade disasters and incidents occurring in the United States, the District of Columbia, and U.S. territories and possessions. It addresses the principles, participants, roles, and structures of local, tribal, state and federal governments and respective agencies. The NRF became effective 22 March 2008, superseding the National Response Plan.  The NRF contemplates the stand-up of a Joint Field Office.  The JFO is basically a temporary federal facility established locally to coordinate operational federal assistance activities of national significance.  As we’ve previously discussed, the DCO is the single DoD point of contact at the JFO.  The Principal Federal Officer is the Secretary of Homeland Security or their designee.  The Federal Coordinating Officer is the senior FEMA official.  

The NRF builds upon and complements the National Incident Management System (NIMS).  The NIMS is a nationwide template enabling government and nongovernmental responders to respond to all domestic incidents. It provides the structure and mechanisms for national-level policy and operational coordination for domestic incident management. It does not alter or impede the ability of federal, state, local, or tribal departments and agencies to carry out their specific authorities. It assumes that incidents are typically managed at the lowest possible jurisdictional and organizational levels, and in the smallest geographical areas feasible.

The NRF is made up of the core document, the Emergency Support Function (ESF), Support Annexes, Incident Annexes, and the Partner Guides.  The Core Document describes the doctrine that guides national response, roles and responsibilities, response actions, response organizations, and planning requirements.  The ESF provide the necessary structures for coordinating interagency support in response to disasters and emergencies. ESFs describe the mission, policies, concept of operations, and responsibilities of the primary support agencies involved in the implementation of response functions. There are fifteen ESFs in the NRF.  The eight support annexes describe essential supporting aspects that are overarching in nature and which apply to all types of incidents. They provide the roles and responsibilities for these supporting aspects. The support annexes are: critical infrastructure and key resources, financial management, international coordination, private-sector coordination, public affairs, tribal relations, volunteer and donations management, and worker safety and health.  The incident annexes describe the policies and structures to address specific situations. There are seven incident annexes: biological; catastrophic; cyber; food and agricultural; mass evacuation; and nuclear/radiological and terrorism.  The partner guides provide references for describing the key roles and actions for local, tribal, state, Federal, and private-sector response partners.  The NRF establishes a coordination mechanism to provide assistance to state, local, and tribal governments and to federal departments and agencies conducting missions of primary federal responsibility. The ESFs may be selectively activated for both Stafford Act and non-Stafford Act incidents.



ROADMAP REVIEW 

Homeland Defense and Civil Support 
DoD Involvement in DSCA 
DoD Authorities 
Domestic Constraints on DoD 

10th Amendment 
Posse Comitatus Act (PCA) 

Stafford Act 
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We’re back to the roadmap we began with today.  Remember, the two main constraints on the use of the military domestically are: (1) Federalism/10th Amendment; and (2) the Posse Comitatus Act.  Having successfully completed this block of instruction, you should now have a solid, general understanding of many of the myriad of legal issues that arise in domestic operations.  More importantly, you should be able to spot potential legal issues early on in the process, and before these issues become problematic.  



BOTTOM LINE 

DoD involvement domestically is the exception, 
not the rule; DoD usually subordinate to civilian 
authority; domestic use of DoD personnel & 
resources tightly controlled by statute and regs 

 
Remember Stafford Act and Posse Comitatus Act 
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As we wrap-up our block of instruction on domestic operations, here’s the bottom line and your key takeaways.  DoD involvement domestically is the exception, not the rule.  DoD is usually subordinate to civilian authority.  The domestic use of DoD personnel and resources are tightly controlled by statutes and regulations.  Remember, the states have the primary police power, as well as the primary responsibility for domestic operations.  

Also, remember our discussion of both the Stafford Act and the Posse Comitatus Act.  The PCA can get a well-meaning, forward-leaning commander in trouble quickly and before he/she knows what’s happening.  It’s part of your job as the Judge Advocate to assist your commander in making sound decisions in accordance with the law, especially the Posse Comitatus Act.

Thank you for your time and attention as we discussed the world of domestic operations.  Have a great day!




UPDATE 

Arming the National Guard 
Domestic UAS guidance (02/15)  
Updated DoDI 1215.06 
Guard’s Role in Cyber.  
 



ARMING THE GUARD 

Title 32:  States/territories may generally arm NG 
personnel in a T32 status with government-issued 
weapons and ammunition for force protection purposes.  
 
State Active Duty:  Members performing duty in a state 
active duty status are state funded/controlled and subject 
to state laws and policies.  IAW NGR 500-5 para 5-5c, State 
Adjutants General have authority to use federal property 
issued to the National Guard of their state during periods 
of civil disturbance and other emergency conditions 
declared by the governor.  



DOMESTIC UAS 



DODI 1215.06 (CH 1, 19 MAY 15) 

ENCL 3, 4.A(1)  AT will not be performed in response to an 
emergency by order of the governor in support of civil 
authorities, including those emergencies when a 
presidentially declared disaster qualifies a State for 
reimbursement of associated preparation or recovery 
costs through a lead federal agency. By exception, AT may 
be used in response to a State or federal emergency that 
occurs during a pre-planned annual training event when, 
at the discretion of the Adjutant General, the work 
performed satisfies or complements the unit's wartime 
mission or annual training objectives.  
 



CYBER 

Cyber Protection Team 
39 personnel 
1 x T10 
10 x T32  

Computer Network Defense Team 
1 x all 54 jurisdictions 

Limits and Lawyers 
Legal Operational and jurisdictional limits 
Legal training 

 T 



DSCA / DOMOPS RESOURCES 
THE CENTER FOR LAW AND MILITARY OPERATIONS (CLAMO) 

    DOMOPS Reference Materials 
https://www.jagcnet.army.mil/8525751
D00557EFF/0/E2302B7AD264FD0185257
84000546FA6?opendocument 
Library of Congress Military Legal 
Resources at: http://www.loc.gov/rr/frd 
/Military_Law/CLAMO.html 

General DoD References 
Posse Comitatus & DoD Policy 
References 
National Policy Materials & 
Interagency Pubs 
Other Important Statutory 
References 
Interagency Contact Information 

 

Presenter
Presentation Notes
Located at The Judge Advocate General’s Legal Center and School in Charlottesville, the Center for Law and Military Operations, also known as CLAMO, is a tremendous resource for practitioners in the field.  CLAMO publishes a Handbook on Domestic Operational Law for Judge Advocates.  This Handbook contains valuable and detailed information on the full range of domestic operations activities.  In addition, I’ve listed CLAMO’s website, and highlighted some of the materials available on the website.  If you’re having difficulty accessing the CLAMO website through JAGCNET, you can also use the Library of Congress’s Military Legal Resources link as listed on this slide.



	DSCA Primer and DOMOPS Update
	Agenda
	Homeland Security Mission
	DoD and National Response�“Lead, Support, Enable”
	DoD Units in the “DSCA” Fight
	National Guard
	Coast Guard
	Primary Federal Authorities
	Posse Comitatus Act�18 U.S.C. 1385
	To whom does the PCA apply?
	To whom does the PCA apply?
	To whom does the PCA apply?
	Crossing the Line?�Different Federal Court Tests to Consider
	PCA Applicability
	DoD Authorities�DoDD 3025.18 and DoDI 6055.06
	Examples of IRA Assistance
	DoD Authorities�DoDD 3025.18 and DoDI 6055.06
	Approval Authorities�DoDD 3025.18
	CJCS DSCA Standing EXORD�10 September 2010
	Analysis Under DoD Directive 3025.18
	Constraints on DoD within the   Domestic Operating Environment
	Federalism�The 10th Amendment
	DSCA Analysis Considerations
	Analysis Under DoD Directive 3025.18
	Robert T. Stafford Relief and  Emergency Assistance Act
	National Response Doctrine�Stafford Act Process
	Slide Number 28
	National Response Framework�Defense Coordinating Officer
	Roadmap Review
	Bottom Line
	UPDATE
	ARMING THE GUARD
	DOMESTIC UAS
	DODI 1215.06 (CH 1, 19 MAY 15)
	CYBER
	DSCA / DOMOPS Resources�The Center for Law and Military Operations (CLAMO)

